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Today’s topics

O An Overview of the Brazilian Anti-Corruption Statute (Wrap up)

O An Overview of the Federal Regulations of the Brazilian Anti-Corruption Statute
O What Companies should do in response to the Federal Regulations

O Practical Considerations for the Brazilian Anti-Corruption Statute
— FAQ and case studies
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An Overview of the level of Bribery/Corruption in Brazil

» Brazil is perceived as a moderately high bribery/corruption risk country (69th out
of 175 countries -Transparency International 2014; 72th out of 177 countries in
2013).

» There has been increasing awareness of compliance among large corporations,
but there still remains a high corruption risk due to complex regulatory system,
bureaucratic government and weak law enforcement.

» In particular, corruption risk is high in regulated industries, labor and
environmental spheres, and undeveloped regions. In addition,_it is common in
Brazil to use specialized agents and consultants in various stages of business,
which increases the risk of bribery/corruption.
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Background and History of the Brazilian Anti-Corruption
Statute

» Before the Statute was enacted, sanctions against companies were less
stringent and civil enforcement against companies were rarer (criminal sanctions
for corruption in Brazil are imposed only against individuals).

» In 2002, Brazil ratified OECD Anti-Bribery Convention

» In 2007, OECD recommended that Brazil implement effective and well-balanced
sanctions for legal entities

» Brazilian Anti-Corruption Statute was enacted to punish legal entities
— Published in August 2, 2013 (Law No 12,846/2013)
— Became effective on January 29, 2014
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Punishable Acts (Article 5)

>

To promise, offer or give, directly or indirectly, undue advantage to a public
official (including foreign public official) or his/her related third person

To finance, fund, sponsor, or in any other way subsidize the practice of harmful
acts punishable under the Statute

To use third parties, natural persons or legal entities, to hide or disguise real
interests or the identity of the beneficiaries for the harmful act punishable under
the Statute

Wrongful acts in regard to biddings and governmental contracts

To hinder investigations or oversight by agencies, entities or regulatory bodies
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Who can be punished?

» Foreign entities that have (even temporarily) offices, branches, or representatives in Brazil can be
punished (Art.1)

»  While only legal entities are punishable under the Statute, directors, officers, employees of the
entity violating the Statute and others involved in the harmful acts can be punished under other
laws (Art.3)

» Liabilities under the Statute survive the amendment of articles of association/by-law, merger or
spin off of the entity violating the Statute (Art.4.1)

— Liabilities of the surviving company is limited to the fines and compensation of damages, the
amount of which shall not exceed the value of asset transferred

— In principle, other sanctions will not be applied to the harmful act that was conducted before
the closing of merger/acquisition

»  Parent companies, subsidiaries, affiliates, and consortium members of the company that has
conducted harmful act can be held liable for fines and compensation of damages (Art.4.2)
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Supervising and Enforcement Bodies

» CGU

— Within the federal jurisdiction branch of the government, CGU has the authority to commence
administrative sanctions proceedings and act with correctional authority for other administrative
proceedings under the Statute (Art.8.2)

— Has the authority to enter into a leniency agreement at the federal government level (Art.16.10)

»  The highest authority of administrative, legislative, and judiciary body (Art.8.1)

— At the state and municipality level, pursuant to each regulation thereof, the highest body of administrative,
Ieﬁislative and judiciary body, respectively, has the authority to commence administrative proceedings,
which autﬁority can be delegated

»  Courts
— Certain sanctions require court procedures initiated by government counsel (Art.18)
»  Prosecutors Office

— Federal and state prosecutors also have the authority to file a lawsuit seeking judicial and administrative
proceedings sanctions (Art. 19)
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Sanctions

» Administrative Sanctions (Art.6)

Fines (0.1% to 20% of the gross revenues of the prior fiscal year)

Publication of the administrative decision (through mass-media, and the website
and offices of the company sanctioned)

» Civil Sanctions (Art.19) (in addition to the compensation for damage)

Confiscation of assets, rights, or value gained from the illegal act
Partial suspension or prohibition of activities
Compulsory dissolution

Prohibition from receiving donation, grants, subsidies, funding or loans from
public bodies or entities and public financial institutions (1-5 years)

» These sanctions can be imposed concurrently (Art.6.1, 18, 19.3)
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Sanctions (cont)

» Civil and administrative liabilities are strict liabilities (Art.1)

» Compliance program will be considered in determining administrative sanctions;
reduction of sanction is possible) (Art.7)

» Piercing the corporate veil (Art.14)

— In case of an abuse of the legal entity status for purposes of facilitating or
concealing the acts violating the Statute, in the context of administrative
sanctions, the legal entity status can be denied, and the effect of the sanction
can be reached to managing partners, directors and officers)

» Leniency agreement (Art.16)
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Other Information

» List of the Companies Sanctioned (Art.22)
— Public data base of the sanctioned companies

— Company name, CNPJ], content of sanctions imposed and leniency agreement (in
case a leniency agreement is not fulfilled, the content of such breach) are
recorded and accessible by the general public

» Statute of Limitation (Art.25)

— 5 years (from the date of recognition of the harmful act or the date it ceased in
the case of permanent or continuous violation)

» Relationship with other laws (Art.29 and 30)

— Conducts that are subject to the Statute can be subject to other statutes as well
(e.g., antitrust, public bidding, and government contract laws, etc.)
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FEDERAL REGULATIONS OF THE
ANTI-CORRUPTION STATUTE
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General Overview — Brazilian Anti-Corruption Framework

Anti-Corruption Statute

Provides more
generic concepts

Regulates the
Anti-Corruption
Law in the Federal
level

Set forth the
aspects not
regulated by the
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Federal Regulations: Main Aspects

» Establishes rules applicable to proceedings for assessing the administrative liability
» Provides a methodology for calculating fines under the Anti-Corruption Statute

» Sets forth the procedure to be followed when applying for a leniency agreement to
the Office of the Comptroller General (CGU)

» Define the parameters that must be adopted by enforcement authorities while
evaluating anti-corruption compliance programs

» Regulates the operation of national registries publicizing sanctioned persons under
the Anti-Corruption Statute
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Proceeding for Assessing Administrative Liability

» Commencement and rendering of a decision are under the responsibility of the
highest authority of the relevant body or entity of the Executive branch

» The CGU shall have concurrent jurisdiction over enforcement involving Brazilian
federal officials and exclusive jurisdiction over enforcement involving foreign public
officials

» The panel designated to conduct the administrative proceeding shall:
> Act with independence and neutrality

> Ensure confidentiality as may be required to elucidate the facts and preserve the image of
the parties involved

» The administrative proceeding is to be concluded within 180 days from initiation,
extendable upon reasonable grounding

» Searches and seizures may be authorized upon request to the courts

29 | Decree No 8,420 of March 18, 2015



MATI-OS FILHO > mgﬁreoiﬁilg%l\}?reggg%E:ljhv%gados
TS ICE TS EEOFEFHRS
> TEEM DR EMCERENITELS OFRRER ETBLSDREERZET S

» CGUIRT I VILERBMDAFTEICHT SMITICOVWTHENMEEEZAL, SE
NBEICKHT HHITICONWTIIHEMEEIEZET S

> TBASFHRESZEZHELAT HIRERE.
> I A DRI THITNIEE ST,

b EREFRZEZHOHNICL., FHRSICHRITIEFEDA A —DZETFHEHIC, MERFZHER
L@z sany

> THASFHREFIFEBRISOBURNICRT LATNEZ G0N, SENGERNH
NILHE R AT HE

> BER-EWZADLRFIFFICHFET S & THEE

30 | 73 VINEEMILEERRADMEITERITT



Mattos Filho, Veiga Filho,
Marrey Jr e Quiroga Advogados

» Fines shall be set based on a percentage of a company’s gross revenues

» Specific percentages will apply upon the presence of aggravating and mitigating
factors (e.g. participation of senior management in the alleged violation,
cooperation with enforcement authorities, and existence of a robust compliance
program)

» In case the implicated company has entered or intends to enter into agreements
with the relevant governmental agency, the value of such contracts will be taken
into consideration, as follows:

Value of the Contract

1% over RS 1,500,000
2% over RS 10,000,000
3% over RS 50,000,000
4% over RS 250,000,000
5% over RS 1,000,000,000
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Leniency Agreement

» A proposal for leniency agreement may be submitted until conclusion of the
report to be prepared by the designated panel

» Negotiation of the terms of the leniency agreement shall be completed in 180
days and the applicant may cancel negotiations at any time before its execution

» Applicant’s identity shall not be disclosed until execution of the definitive
agreement

» Requirements:

> Be the first to approach the authorities and apply for leniency,when such circumstance is
relevant

Have ceased involvement in the violation
Admit its participation in the violation
Full cooperation with the authorities
Provide proof of the violation

v v v Vv
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Leniency Agreement

» Possible effects:
> Exemption from publication of the decision sanctioning its conduct

> Exemption from the prohibition against receiving incentives, subsidies, subventions,
donations, or loans from government bodies, public entities, or financial institutions owned
or controlled by the government

> Reduction in the amount of the fines up to 2/3, and

> Exemption from, or mitigation of, administrative sanctions provided by Law No. 8,666/93 or
other statutes governing public bidding and government contracts

» No exemption from compensating damages will be granted

» Leniency may extend to legal entities belonging to the same group
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Compliance Program

» For purposes of the Decree, a compliance program mean a set of internal
controls and procedures of integrity, audit and incentive to disclose misconducts,
as well as the implementation of codes of ethics and conduct, policies and
guidelines with the purpose to detecting and remedying frauds, wrongdoings
and illegal acts against foreign and Brazilian governments

» According to the Decree, effective compliance programs shall be risk-based and
appropriately tailored to the organization. Factors such as a company’s size,
structure, industry, place of business, and degree of interaction with the
government should be taken into consideration
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Parameters for Assessing the Effectiveness of a
Compliance Program
I.  Commitment of senior management and board of directors

II. Standards of conduct, code of ethics, integrity policies and procedures applicable to employees,

managers, and, as appropriate, to third-party service providers, agents and intermediaries
III. Periodic training
IV. Periodic risk assessment
V. Comprehensive and accurate accounting records
VI. Internal controls allowing prompt release of trustworthy reports and financial statements

VII. Specific procedures to prevent fraud and wrongdoing in the context of public bidding procedures, the

performance of government contracts or in interactions with the public sector
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Compliance Program — Parameters cont.

VIII. Independence, structure and authority of the internal body responsible for applying and

overseeing the program

IX. Whistleblower reporting channel, which is accessible to employees and third parties and ensures
protection of whistleblowers acting in good faith

X. Disciplinary measures in case of violations of the program
XI. Procedures that ensure immediate stop of violations and timely remediation
XII. Appropriate diligence for hiring and, as appropriate, overseeing third-party service providers

XIII. Due diligence in the context of mergers and acquisitions transactions to verify possible
wrongdoings and illegal acts

XIV. Continuous monitoring of the program with a view to improving it, and

XV. Transparency as regards donations to candidates and political parties
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National Registries Publicizing Sanctioned Persons (CEIS
and CNEP)

» Cadastro Nacional de Empresas Inidoneas e Suspensas (CEIS)

> Information relating to administrative sanctions against individuals or legal
entities resulting in the restriction of the right to participate in bidding
procedures and government contracts

» Cadastro Nacional de Empresas Punidas (CNEP)

> Information relating to the sanctions imposed by the Anti-Corruption Statute and
failure to perform leniency agreement
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Removal from CEIS and CNEP

» Sanctions contemplated in the CEIS and the CNEP shall be removed:
> when the sanction is no longer effective; or

> at the legal entity’s request, upon the compliance of the following
requirements:

 Publication of the decision of rehabilitation of the sanctioned legal
entity

 Full compliance with the leniency agreement

« Compensation of damages, and

« Payment of fines
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Implementing/updating the Compliance Program

» In general, before regulations were enacted, anti-corruption compliance
programs were mainly adopted by multinational companies, large Brazilian
companies and, as a result, by their strategic suppliers.

» Now that the Federal Regulations clarify the requirements for assessing the
effective anti-corruption compliance program, implementing / updating it in line
with the Federal Regulations is recommended.

» By virtue of Art. 7, VIII, sole paragraph of the Statute, the parameters for
assessing the anti-corruption compliance programs are regulated exclusively by
Federal Regulations
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Implementing/updating the Compliance Program (con’t)

» The requirements for the effective compliance program under the Brazilian Anti-
Corruption Statute and the Federal Regulations are generally in line with the
international standards/practice.

» If a compliance program of a international standard is already in place, such
compliance program can be used as a baseline.

» However, the compliance program for a Brazilian company must be effective and
functional vis-a-vis the Brazilian company, and certain adjustments would be
necessary.
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Implementing/updating the Compliance Program (con’t)

» Among the parameters of the Federal Regulations, the following items should be
noted.

> Standards of conduct, code of ethics, integrity policies and procedures applicable
to third-party service providers, agents and intermediaries

> Specific procedures to prevent fraud and wrongdoing in the context of public
bidding procedures, the performance of government contracts or interactions
with the public sector

> Independence, structure and authority of the internal body responsible for
applying and overseeing the program

> Due diligence in the context of mergers and acquisitions transactions to verify
possible wrongdoings and illegal acts

> Transparency as regards donations to candidates and political parties
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What are examples of sanctions/investigations under
the Statute?

» In the context of the famous Car Wash probe involving Petrobras, there are
nationwide, simultaneous: federal police, federal prosecutors, antitrust and court of
accounts investigations. There are also administrative investigations and proceedings
as well as criminal and public civil lawsuits against infrastructure and construction
companies and their executives (Statute may only apply to acts after Jan 29, 2014).

» In a recent public civil action in the state of Goias, federal public prosecutors
obtained interim freezing of R$7,559,219.98 against companies based on Statute,
claiming the purported overpricing of railroad construction works.

» In the Municipality of Sao Paulo, the Municipal General Comptroller of the Municipality
joined forces with the federal antitrust authority (Cade) to investigate purported
cartel and Anti-Corruption Statute violations regarding cleaning and maintenance
services to the city. Fifteen companies are under investigation.
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When and in what circumstances, risks associated with
the Brazilian Anti-Corruption Statute arise?

» In general, risks can be higher if you are engaged in the business that involves
public bidding, government contract, license from the government, and
otherwise interaction with the government occurs. Real estate, construction,
technology development, oil and gas, medical, medicine, mining, and insurance
are considered to be high risk sectors

» Regardless of the industry, labor, tax, and environment spheres traditionally
entail bribery/corruption risks. Also, geographically speaking, undeveloped
regions entail higher risk of bribery/corruption.

» In Brazil, it is common to use specialized agents in various areas of business. If
such agents are used in connection with the business that involves interaction
with the government, that should entail enhanced due diligence and monitoring
of the intermediary
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What is the scope of “public official” under the Brazilian
Anti-Corruption Statute?

» The Brazilian Anti-Corruption Statute does not define “public official”, but other laws
(e.g., Criminal Code and Improbity Law) provide that the following are “public
officials”

> The person holding office, position or public function in parastatal entities (even
temporarily, and even without compensation)

> The person holding office, position or function in state owned companies or mixed
capital companies having the majority of its equity owned by the government,
or which receive more than 50% of income from the government on an annual basis
> The person who works for any company that provides services or receives resources

for the performance of typical governmental activities (e.g., an employee of a
company that has a contract with a governmental agency)

» If it is not clear whether the counterparty is a public official or not (e.g., the employer
of the counterparty is partially owned by the government), it is recommended to
review the issue in advance and make a list of the entities whose employees could be
deemed public officials.
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What should you do when a public officer demands a
bribe?

» You should not pay any bribe. If you pay it once, the officer will demand bribes
again and again.

» Bribery is a crime under Brazilian Criminal Code. You can report it to the police
or other authority, but you are not obliged to do so. You can also show a code
of conduct of the company and explain that you are not allowed to pay any
bribe.

» Do not meet with a public official alone

» In case of requests of licenses, permits or other government approvals, the
company may file a lawsuit in order to obtain such approval without having to
pay a bribe.
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How should you deal with agents and consultants?

» Brazilian Anti-Corruption Statute punishes acts conducted in the company’s interests or benefit,
and the illegal act includes provision of funding to the illegal act, and thus there is a risk that in
case an agent or consultant is involved in the illegal act, the principal will also be found liable.

» Itis recommended to take following actions/procedures when hiring third parties such as agents
and consultants

Risk assessment (country risk, possibility of contact with government officials in connection
with delegated activities, the scope of responsibility — just a supplier or an agent/consultant)

Conduct due diligence on high risk providers (interview, questionnaires, require submission
of a compliance program, obtain certificates for non-existence of lawsuits/administrative
proceedings relating to corruption/bribery, on-sight investigation)

Contractual protection (covenants to comply with laws and regulations, clearly defined scope
of work, appropriate level of fees in line with the market standard, monitoring, prohibition of
sub-delegation, immediate termination upon violation of laws/regulations)

Compliance program should have a provision governing internal process for retaining third
parties
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Gifts, entertainment and invitation

» Restrictions vary and require a case by case analysis. For example, under the
code of conduct for senior public officials of the federal government, gift,
entertainment exceeding R$100 (once in a year) is prohibited.

» Facilitation payment is not allowed

» Inviting a public official to a site visit must be carefully evaluated with legal
advisors
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Personal liabilities of an individual involved in bribery

» Brazilian Criminal Code (Law N0.2848/1940)
— Bribery of a Brazilian public official (imprisonment-max.12 years; fines)
— Bribery of a foreign public official (imprisonment-max.8 years; fines)

— If action or non-action of the public official occurs resulting from offering a bribe,
additional sanctions will be imposed

» Brazilian Antitrust Law (Law No.1259/2011)

— Administrative fines (in the case of directors/officers, 1% to 20% of the amount of
Igrlmle in;posed on the company; in the case of other employees, R$50,000 to R$2
illion

— Criminal liability (imprisonment-max. 5 years; fines)

» Brazilian Civil Code
— Civil obligation to compensate damage

»  With respect to criminal liability and civil obligation, leniency agreement has no effect, and
thus, if a Japanese expat is involved in corruption/bribery, it will be a serious problem from
HR/labor perspectives
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If you suspect that there has been an illegal conduct,
what should you do?

» Do investigation, and if there is a doubt, conduct a follow up investigation to
preserve evidence of the wrongdoing in a detailed and meticulous manner

» If the matter was brought through a whistleblower, he/she should be protected
so that no retaliation occurs

» Before taking any actions such as suspension/firing, internal documents must be
corrected and reviewed thoroughly

» If illegal conduct is confirmed, the company may apply for leniency agreement
(but not an obligation), which is a very sensitive issue and advice from an
experienced law firm is recommended
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What should you care about in the context of M&A?

» Under the Brazilian Anti-Corruption Statute, liabilities arising from the violation of the
Statute survive not just in the case of acquisition of the violating company, but also,
the merger, spin off, etc of the violating company (Art.4.1)

» Legal Due Diligence (bribery/compliance) will be in general conducted as follows
— Legal and accounting experts identify violation of the Statute cooperatively

— When conducting legal due diligence, the business of the target needs to be
understood well and possible fragility and risk areas for bribery/corruption should be
identified

— Compliance program, written guidelines, certificates, litigation files relating to
bribery/corruption should be requested and examined

— Independent desk-top investigation and interview of senior management and
employees of the target will provide further investigation and may lead to the
discovery of an important issue
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Thank you!

» For further information, please contact:

» Renato Tastardi Portella
Partner
portella@mattosfilho.com.br
+ 55 (11) 3147 7614

» Marcel Alberge Ribas
Associate
mribas@mattosfilho.com.br
+ 55 (11) 3147 7763
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CEHEHYMESTTNVELT,
» ZEBICOVWTIELUTOHFELICEHNLEHDELSEELN

» Renato Tastardi Portella
Partner
portella@mattosfilho.com.br
+ 55 (11) 3147 7614

» Marcel Alberge Ribas
Associate
mribas@mattosfilho.com.br
+ 55 (11) 3147 7763
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